July 22, 2010

The Honorable Edolphus Towns

The Honorable Darrell Issa

House Committee on Oversight and Government Reform

U.S. House of Representatives

Washington, D.C. 20510

Dear Chairman Towns and Congressman Issa:

As chairman and ranking member of the Committee on Oversight and Government Reform, your committee has a special responsibility to oversee ethics matters with federal policy implications.  There are few issues more important today than reinforcing Americans’ faith in government at all levels and particularly the high ethics standards the Obama Administration set forth 18 months ago.

Unfortunately those ethics standards have been called into question by a growing body of evidence suggesting that one company, Google, enjoys an exceptionally close relationship with this White House.  More importantly, as numerous news stories over the past several months have demonstrated, it appears that Google may have also been inappropriately working through White House Deputy Chief Technology Officer Andrew McLaughlin – himself a former Google employee – to influence government policy on multiple policy issues that have a major impact on the company’s agenda.  The questions surrounding Mr. McLaughlin’s appointment and the subsequent issues surrounding his numerous communications with his former employer raise one fundamental question:  Is the White House Deputy Chief Technology Officer working solely for the American taxpayer’s benefit, or for Google’s benefit as an inside agent?
As you are aware, prior to joining the Obama Administration, Mr. McLaughlin served as Google’s head of global public policy. His appointment to serve as the Deputy CTO for Internet issues raised concerns among several government ethics groups from the moment it was announced.  Jeff Chester of the Center for Digital Democracy and John Simpson of Consumer Watchdog in fact, were prescient in their concerns at the time, predicting that appointing a political operative from one of the leading Internet companies would put him in a unique position to influence technology policy that could benefit his former employer.

A Fortune magazine story from October 2009 pointed out that in his previous role at Google, Mr. McLaughlin was a champion for Google’s policy issues and would be in a position to “shape policy that affects Google’s rivals.”
  White House spokesman Nick Shapiro remarked at the time that “Mr. McLaughlin’s appointment complies with the letter and spirit of ethics standards Obama imposes on his administration.”

In point of fact, Mr. McLaughlin’s appointment caused major concern precisely because the position -- Deputy Chief Technology Officer for Internet Policy -- placed him at the policymaking nexus of virtually all of the most important Internet issues being debated in the country today.  Given Mr. McLaughlin’s former position as the head of Google’s Global Public Policy operation, he had a special responsibility to avoid not only conflicts of interest, but even the appearance of conflict because no other position in the federal government could be as important or helpful to Google’s policy interests.

In April of this year Mr. McLaughlin’s personal Gmail contact list was exposed in a news story published by the news website Big Government.  Because of a privacy glitch, Google’s Buzz social networking service automatically exposed its users’ Gmail contacts for anyone to see.  As Big Government reported, more than two dozen of Google’s senior lobbyists and lawyers were listed in Mr. McLaughlin’s Google Buzz contact list. 

As a consequence, Consumer Watchdog filed a Freedom of Information Act (FOIA) request for all of Mr. McLaughlin’s Gmail messages to Google officials in May, copies of which were posted publicly at the Consumer Watchdog site and can be found at the links below:

http://insidegoogle.com/wp-content/uploads/2010/05/McLaughlin1.pdf
http://insidegoogle.com/wp-content/uploads/2010/05/McLaughlin2.pdf
http://insidegoogle.com/wp-content/uploads/2010/05/McLaughlin3.pdf
While Mr. McLaughlin was officially reprimanded in late May by OSTP Director John Holdren for actions that “implicated” the Federal Records Act and the President’s Ethics pledge, Mr. Holdren described the breaches as “inadvertent.”

As part of our own investigation into this issue, the National Legal and Policy Center would like to shed additional light on the emails released as part of Consumer Watchdog’s FOIA request, as well as provide the committee details of additional email communications between Mr. McLaughlin and Google that raise new and troubling questions.  

While some of the analysis below is simply an analysis of the emails released as a result of the previous Consumer Watchdog FOIA request, we are including new information as well that stems from our own FOIA inquiry into Mr. McLaughlin’s email communications.  Copies of the FOIA’d email communications can be found here:

http://www.nlpc.org/sites/default/files/WhiteHouseEmails.pdf
I. Google lobbyist email exchange with Andrew McLaughlin on privacy issues before the Federal Trade Commission
As reported just yesterday in a Fast Company news story titled Googling the Google Lobbyists, Will DeVries, a former attorney with Wilmer Cutler Pickering Hale & Dorr who recently joined Google as policy counsel to lobby on privacy issues such as the Electronic Communications Privacy Act (ECPA), was quoted as saying that ECPA was “undermining the growth of our services and the growth of the cloud.”
  DeVries’ comments were significant in that they offer a candid view into 2Google’s opposition to more prescriptive Internet privacy rules.  

On October 28, 2009, Becky Burr from Wilmer Hale Cutler Pickering and Dorr – and who according to Senate lobby disclosure records was a registered lobbyist for Google as late as 2008 -- sent an email to White House official Susan Crawford asking for a meeting to request the White House’s assistance in urging the Federal Trade Commission to take a less prescriptive approach to privacy regulation.  Ms. Burr’s email request is as follows:

“Wondering if we can get together to discuss the movement away from a “notice and choice” privacy paradigm to a more prescriptive normative approach?  This is an emerging theme in the academy, and seems to be gathering favor at the FTC.  The move has some worrisome implications for innovation, and it seems important for the FTC to have administration input on this... Let me know if this is something of interest.”
Ms. Crawford replied the same day and suggested that Mr. McLaughlin should also be a part of that meeting.  As the Consumer Watchdog documents indicate, after some back and forth, Mr. McLaughlin agreed to meet with Ms. Crawford and Ms. Burr and suggested that the three meet on September 29th at noon.

While it is not clear what the outcome of that meeting entailed, or indeed whether the meeting ever took place, we find it troubling to say the least, that Mr. McLaughlin would agree to the meeting which was clearly requested to seek the White House’s help on policies related to privacy, arguably the most important public policy issue for the Mountain View, California company today.  Furthermore, if such a meeting did occur we believe this would be further evidence that Mr. McLaughlin was involved in something more serious than “inadvertent” breaches of President Obama’s ethics policy and deserves further investigation.

II. Email messages and meetings about net neutrality between Free Press’ Policy Director Ben Scott and Mr. McLaughlin

Until recently, Ben Scott served as the Policy Director for Free Press, arguably the most aggressive advocate for stronger net neutrality regulations.  Mr. Scott recently left Free Press to join the State Department as a policy adviser for innovation.  Free Press has worked closely with Google in advocating for net neutrality regulations and has attended several joint meetings with Google at both the White House and Federal Communications Commission.

On January 19, 2010, Mr. Scott sent an email to Mr. McLaughlin, asking if there was “any chance of a broadband mention in the SOTU [State of the Union]. Planning my press strategy.”

On January 20, 2010, Mr. Scott emailed Mr. McLaughlin asking when he “might have time for a cup of coffee” to discuss “fall-out from Comcast oral argument.”  Mr. Scott pointed out that “NN is in jeopardy.”

On February 12, 2010, Mr. McLaughlin replied, apologizing for the delay and writing “Let’s connect.”  Mr. McLaughlin provided a phone number (redacted) that included the area code 917.

On February 26, 2010, Mr. Scott suggested that they meet for coffee:  “Shall we go to the same coffee shop where we met last time.”  Mr. McLaughlin replies, “Let’s meet at Teaism on H St, NW corner of Lafayette Park.”

This string of emails is significant for several reasons.  On June 24, 2010 the New York Times reported that White House officials were routinely meeting for discussions with lobbyists and special interests outside of 1600 Pennsylvania Avenue to avoid “disclosure on the visitors’ log that the White House releases as part of its pledge to be the ‘most transparent presidential administration in history.’”  

As importantly, it appears that Mr. McLaughlin may have been using his private cell phone (area code 917) to conduct conversations with Mr. Scott, a possible violation of the Presidential Records Act about which many have already raised questions in the context of Mr. McLaughlin’s private Gmail communications.

III. Email messages from Open Internet Coalition Executive Director Markham Erickson on net neutrality and intellectual property matters

Markham Erickson serves as the Executive Director of the Open Internet Coalition, an organization made up of Google and other corporate members who have been active in advocating for more strict net neutrality enforcement of Google’s telecom competitors.  Mr. Erickson and Google representatives have met jointly on several occasions with the White House and Federal Communications Commission.

Mr. Erickson is also a partner at the Washington boutique law firm of Holch & Erickson and since 2001 has managed the Net Coalition, one of whose major five “trustees” is Google, according to the organization’s website.
  According to Senate lobbying disclosure reports, Holch & Erickson and the Net Coalition have reported $540,000 in lobbying revenues from 2000 through 2008 for work on behalf of the coalition.

Additionally, in November 2006, Mr. Erickson filed petitions and comment letters with the U.S. Securities and Exchange Commission on behalf of Google and Yahoo, asking the Commission to review fees that U.S. stock exchanges charge for market data.
On January 14th of this year Mr. Erickson provided Mr. McLaughlin with copies of comments Mr. Erickson had filed in the FCC’s proceeding on net neutrality.

On February 17, 2010, Mr. Erickson emailed Mr. McLaughlin to report that he was “meeting with Victoria [Espinel] to discuss Internet IP matters.”  Ms. Espinel serves as the U.S. Intellectual Property Coordinator at the Office of Management and Budget.  Following that meeting, Mr. Erickson emailed Mr. McLaughlin again with the message “Startling, disturbing meeting.  I wonder if we can chat.”  

Two weeks later on March 5, 2010, Mr. Erickson emailed Mr. McLaughlin again, forwarding a letter to Ms. Espinel thanking her for meeting with members of the NetCoalition and inviting her to San Francisco to meet with Google, Yahoo and eBay representatives, and specifically Google’s Chief Legal Officer David Drummond and Google lobbyist Johanna Shelton.

While it is unclear whether Mr. McLaughlin responded to Mr. Erickson via email or by phone, what is clear is that Mr. Erickson believed it important to keep Mr. McLaughlin “in the loop” and fully apprised of several key issues that were of major public policy importance to Google.  Intellectual property issues in particular, have been significant issues for the company, as Google has been criticized in the past for not doing more to protect copyright.
IV. Mr. McLaughlin’s alleged advocacy on behalf of Clearwire Communications.
What hasn’t received as much attention as Mr. McLaughlin’s email exchanges with his former employers, but what is potentially as troubling, are news stories this year alleging that Mr. McLaughlin may have also been involved in efforts to benefit Clearwire Communications, a company in which Google has a substantial $500 million investment and numerous business agreements including mobile advertising, providing mobile search capabilities, and providing Google’s Android operating system for voice and data services.

In a story that appeared to break first on a military blog called Black Five in April of this year, it was alleged that Mr. McLaughlin was promoting the services of Clearwire to provide emergency telecommunications capabilities as part of Haiti’s earthquake relief efforts.  According to Black Five and other blogs, participants on teleconference calls to discuss restoring telecommunications capabilities in Haiti were taken aback by Mr. McLaughlin’s apparent attempts to “pitch” Clearwire’s services and felt that Mr. McLaughlin’s actions were highly inappropriate.  The Black Five report alleged that participants on the call complained directly to the White House about the inappropriateness of Mr. McLaughlin’s Clearwire advocacy.

While we have no knowledge of the veracity of these reports and hasten to add that members of the committee should be rightly skeptical of un-sourced blog stories -- which this appears to be -- we do find it potentially troubling and believe given the record outlined above, that the allegations deserve further investigation.

V. The need for further inquiry
During the Bush Administration, many rightfully questioned the special treatment that was afforded companies with a close relationship to the White House.  Several hearings were held for instance on Halliburton’s improper influence, because the American people had a right to know if a company was using its influence to affect federal policies.
Like Halliburton in the previous Administration, Google has an exceptionally close relationship to the current Administration.  Google employees and executives were among the largest contributors to the Obama campaign; Google CEO Eric Schmidt actively stumped for candidate Obama; Mr. Schmidt and other Google executives paid $25,000 apiece to help pay for the inaugural celebration; Mr. Schmidt serves as President Obama’s science and technology adviser; and several Google employees now serve in senior positions inside the Administration.

At the same time, Google has an expansive public policy agenda encompassing literally dozens of important Internet policy and business issues pending before the federal government.  These issues include privacy, anti-trust reviews, cybersecurity, net neutrality, copyright and IP, Title II reclassification, set-top box, white spaces, electronic health records, smart grid, energy policy, FERC reviews, open government and open data, cloud computing contracts, Internet censorship, intelligence and national security.

Given this, and given the special responsibility of Mr. McLaughlin to not only avoid conflicts of interest, but to avoid even the appearance of conflicts, the above record is troubling.  No fair-minded person could look at the record so far and not believe that further investigation is warranted.  These actions call out for your committee to conduct a thorough investigation so that citizens will have the benefit of the full record.
Finally, we wish to be clear: This investigation must be fair-minded.  In recent years, reasonable people in both parties have turned down government service out of concern over unfair treatment of their personal reputations.  That is why a responsible and good-faith investigation in this case is so important.

Thank you for your consideration and action on this important matter.

Sincerely,
Kenneth F. Boehm

Chairman, National Legal and Policy Center
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